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Introduction 
 
Assembly member Vargas’ office has asked the Commission on Health and Safety and 
Workers’ Compensation (CHSWC) to provide information on the US Longshore and Harbor 
Workers’ Compensation Act, to explore the feasibility of creating a guaranty fund for United 
States Longshore and Harbor (U.S. L & H) workers’ compensation insurance carrier 
insolvencies and to provide information on other states, particularly Washington, on this issue.  
 
Currently, in California, there may be insufficient guaranty fund coverage of U.S. L & H claims.    
A special USL&H guaranty fund in California has the potential to benefit USL&H employers and 
labor in the following way:   

�� Employers – Employers whose U.S. L & H insurance carriers have become insolvent 
would not be held liable for payment of claims if California has an established guaranty 
fund for longshore cases.   

�� Employees – Employees could avoid either non-payment of claims or extreme delays in 
payment. 

 
 
United States Longshore and Harbor Workers’ Compensation Insurance 1  
 
Overview of U.S. L & H   
The United States Longshore and Harbor Workers’ Compensation Act2 is a federal law that 
provides protection to about 500,000 workers for injuries or occupational diseases that may 
occur on the navigable waters of the United States or in adjoining areas.  The Act initially 
applied to maritime workers on the water; however, in 1972, it was amended to cover maritime 
workers on land adjacent to navigable waters.  The Act requires maritime employers to cover a 
special type of workers’ compensation insurance or self-insure their risk.  The program provides 
about $670 million in benefits to more than 72,000 workers annually.  These benefits are paid 
directly by an authorized self-insured employer or by an authorized insurance carrier.  The 
Division of Longshore and Harbor Workers’ Compensation (DLHWC), under the U.S. DOL, 
Office of Workers’ Compensation Programs (OWCP), administers this Act.3  
 
U.S. Department of Labor Special Fund    
Under the Act, a Special Fund was created to address claims for second injuries.4  The U.S. 
DOL finances the Special Fund with assessments.  Every authorized underwriter of USL&H, 
including self-insured employers, is assessed on the basis of claim payments.  Under the Act, 
the obligation to pay benefits to injured workers is the responsibility of the employer.5  The 
employer is required to either insure such obligations or receive permission from the U.S. DOL 
to self-fund.6  If an employer insures its risks, the law recognizes that payments made by the 
carrier also satisfy the employer’s obligation as long as the carrier makes them.   In the event 

                                                 
1  Some of the information in this section is derived from State of Washington, The Office of the Insurance 
Commissioner, “A Report to the Legislature Regarding the Impact of Creating Guaranty Fund Protection for Workers’ 
Compensation Policies” December 2004. 
2  33 U.S.C. Sec. 901 et seq. 
3  www.dol.gov/esa/owcp/dlhwc  
4 33 U.S.C. Sec. 908(f) 
5 33 U.S.C. Sec. 904 
6 DOL requires an employer to post security to self-fund its USL&H obligations. 



CHSWC Issue Paper on US Longshore and Harbor WC Market in California 
 

 - 2 - April 25, 2005 

the insurer becomes insolvent and is unable to pay claims, the employer is obligated to pay the 
benefits.  Although the Special Fund was created to address claims for second injuries, in the 
event an insurer becomes insolvent and there is no employer or the employer becomes 
insolvent or is in imminent danger of becoming insolvent, at the discretion of the U.S. DOL, the 
Special Fund may be used to cover unpaid claims.7 
 
Although the U.S. DOL has the discretion to pay claims in cases of insolvencies under the 
DLHWC Special Fund, the Fund is not a guaranty fund.  It is the fund of last resort.  Whenever 
an authorized carrier becomes insolvent, the employer is required to pay the claim.  If both the 
carrier and employer become bankrupt, the injured worker must first obtain a compensation 
order from the Deputy Commissioner of DLHWC or an Administrative Law Judge from the Office 
of Administrative Law Judges (OALJ).  After a decision is rendered, the injured worker receives 
a default order that then may be filed with a Federal District Court for the judicial district where 
the employer has his principal place of business or maintains an office, for judgment.   If the 
judgment cannot be satisfied by reason of the employer’s insolvency or other circumstances 
precluding payment, the Secretary of Labor may, at his or her discretion, make payment from 
the Special Fund.  The procedure, if successful for an injured worker, could take years for a 
resolution.8  
 
 
Current Changes in U.S. L & H Regulations  
The U.S. DOL believes that there has been a continued, accelerating trend toward guaranty 
fund pullback in the states and is concerned that there may be inadequate guaranty fund 
coverage for U.S. L & H.9  According to the DOL, the top fifteen (15) U.S. L & H insurers write 
75% of the national U.S. L & H market.  Given the risks inherent in writing U.S. L & H coverage 
and the limited market size, the DOL believes that action is required to ensure that U.S. L & H 
claims in the future are paid in case of insurer insolvency.10 
 
In March 2004, the DOL published a notice of proposed rulemaking relating to revision of the 
regulations governing certain aspects of the administration of the United States Longshore and 
Harbor Workers’ Compensation Act. 11   According to DLHWC, the proposed regulations are 
currently under review and are expected to become effective in 2005. 
 
The new regulations will require all insurers writing U.S. L & H insurance in states without 
guaranty fund coverage to post full security to their U.S. L & H claims.  The U.S. DOL will not 
require an insurer to post security if a guaranty fund that fully covers U.S. L&H claims exists in 
the state.   The security posted by an insurer will be used by the DOL to cover that insurer’s 
defaulted claims in the case of insolvency. 
 
In California, since there currently does not exist a guaranty fund for longshore and harbor 
workers, insurers will have to post 100% of their reserves for longshore cases in the form of a 

                                                 
7     State of Washington, The Office of the Insurance Commissioner, “A Report to the Legislature Regarding the 
Impact of Creating Guaranty Fund Protection for Workers’ Compensation Policies,” December 2004.  
8     33 U.S.C. Section 918 (a) and (b) and conversation with John Martone, Chief of the Branch of Insurance and 
Financial Management, DLHWC. 
9     Conversation with Michael Niss, Director, DLHWC, John Martone, and Amanda Smith. 
10     State of Washington, The Office of the Insurance Commissioner, “A Report to the Legislature Regarding the 
Impact of Creating Guaranty Fund Protection for Workers’ Compensation Policies,” December 2004. 
11     20 CFR Parts 701 and 703.  
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surety bond or a letter of credit. Insurers can also post their reserves in the form of a deposit of 
negotiable securities in a Federal Reserve Bank. 
 
The DOL acknowledges that in states without guaranty fund coverage, the new security 
requirement will be a heavy burden and could cause U.S. L&H insurers without a large book of 
business to leave those states.12 
 
U.S. L & H Market in California 
 
Importance of the Maritime Industry in California  
California is one of the largest markets for U.S. L & H insurance carriers in the United States, 
representing approximately 16% of US L & H claims and losses nationwide13, and is the single 
largest trading entity in the United States.  Waterborne commerce through California’s ports 
accounts for 40% of the national total.  Three of the four largest container ports (based on 
volume) in the country are located in California (Los Angeles, Long Beach and Oakland).  The 
value of trade through the Los Angeles, San Francisco and San Diego Customs Districts was 
$392 billion in the year 2000.  The rest of the U.S. depends on this network, particularly for 
access to the Pacific Rim.  For example, 60 percent of the imported cargo consumed in the 
Chicago area flows through the Ports of Los Angeles and Long Beach.  Approximately 35% of 
all U.S. waterborne containers move through the San Pedro Bay Ports, with an estimated cargo 
value of nearly $200 billion.  Cargo movement via California ports is projected to increase 
dramatically well into the next decade.14 
 
Size of the U.S. L&H Market in California  
There are approximately 400 insurance carriers authorized by DLHWC to write U.S. L & H 
policies nationwide.  In California, there are seven insurance carriers/groups15 who actively write 
U.S. L & H policies.  These include: 

�� State Compensation Insurance Fund (SCIF) 
�� Majestic Insurance Company 
�� Seabright Insurance Company 
�� Homeport Insurance Company  
�� American International Group (AIG) 
�� Zurich Insurance Group  
�� Liberty Mutual Group.   

In addition, Signal Mutual Indemnity Association, an association of self-insured employers, is 
authorized by the DLHWC to carry insurance for its members.  Furthermore, there are three 
major self-insured employers who cover U.S. L & H for their employees in California.  These 
include: 
                                                 
12  State of Washington, The Office of the Insurance Commissioner, “A Report to the Legislature Regarding the 
Impact of Creating Guaranty Fund Protection for Workers’ Compensation Policies,” December 2004. 
13 E-mail from John Martone. March 30, 2005. 
14  California Marine and Intermodal Transportation System Advisory Council, Northern California Marine 
Transportation System Advisory Council, Southern California Marine Transportation System Advisory Council, Report 
on “California Marine Transportation  System Infrastructure Needs (March 11, 2003). 
http://www.slc.ca.gov/Reports/MTS_Infrastructure_Needs_Report/MTS_Infrastructure_Needs_Report_102203_Entire
_Document.pdf 
15   Note:  Under AIG, there are eight individual insurance carriers authorized to write U.S. L & H.  Under Zurich 
Insurance Group, there are ten.  Under Liberty Mutual, there are nine.  
http://www.dol.gov/esa/owcp/dlhwc/lscarrier.htm#authorized%20self-insured%20employers, www.insurance.ca.gov 
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�� American President Lines (APL), Limited //Eagle Marine Services Limited 
�� Metropolitan Stevedore Company and,  
�� National American Steel and Shipbuilding Company (NASSCO), a General Dynamics 

company.16 
 
According to the Workers’ Compensation Insurance Rating Bureau (WCIRB), the total reported 
U.S. L & H California premium in 2003 of WCIRB members was about $47 million.  SCIF writes 
about 55% of the US L&H business in California.17 
 
Insolvencies  
There have been several insurance companies and a self-insured employer in California that 
have become insolvent in the last several years and have had U.S. L & H claims.  According to 
Jack Martone and Charles Holbrook, these include Fremont, Reliance and Legion.  The 
insolvent self-insured employer in California is California Stevedore and Ballast Company. 
 
According to the U.S. DOL estimates, in California, DLHWC is paying out about $400,000 to 
$800,000 annually about ten to fifteen claims from insolvent carriers.18   
 
Potential Impact of U.S. L & H Insolvencies in California   
The impact of future U.S. L & H insurer insolvencies in California could be significant in the 
absence of a guaranty fund to cover the claims.  Beginning in 2005, U.S. DOL regulations will 
require insurers post full security for all U.S. L & H risks located in the state, unless a guaranty 
fund is created by the Legislature.  Without a guaranty fund to cover U.S. L & H claims, insurers 
with a small U.S. L & H book of business may decide not to provide U.S. L & H coverage rather 
than post full security for their risks.  The result will be a shrinking of a voluntary U.S. L & H 
market.  Although the remaining insurers will have posted security with the U.S. DOL for their 
risks, if that security is inadequate to cover all of the claims, the remaining claims will become 
the responsibility of employers.   
 
Currently, employers whose U.S. L & H insurance carriers become insolvent are held liable for 
payment of claims.  Employees face either non-payment of claims or extreme delays in payment 
under the U.S. DOL Special Fund.  The U.S. DOL Special Fund may cover the claims, but only 
if the employer is placed in imminent danger of going insolvent or has gone insolvent.   
 
 
Funding Options for U.S. L & H Market in California 
 
California Insurance Guarantee Association (CIGA)  
A possible solution to provide adequate coverage for future potential insolvent U.S. L & H claims 
in California could be to establish a separate guaranty fund for U.S. L & H claims to be 
administered by the California Insurance Guarantee Association (CIGA).  A similar proposal is 
being considered in the State of Washington.  (See Attachment A for the explanation and basis 
of the proposal and Attachment B for the language of the bill.) 

                                                 
16  This estimate has been derived based on the conversation with Charles Holbrook, Claims Examiner with DLHWC 
in San Francisco, California. 
17   E-mail from Dave Bellusci, Chief Actuary, WCIRB (March 23, 2005).  E-mail from John Martone, Chief of the 
Branch of Insurance and Financial Management for the US Department of Labor, Employment Standards 
Administration, Division of Longshore and Harbor Workers' Compensation (March 28, 2005).   
18 Charles Holbrook, Claims Examiner with DLHWC in San Francisco, California. 
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CIGA was established in 1969 to administer and pay the “covered claims” of insolvent property 
and casualty insurance carriers. All property and casualty insurance companies admitted to 
conduct business in California are required to be a member of CIGA.  CIGA’s obligations are 
divided into three separate categories of claims: (a) workers’ compensation; (b) homeowners’ 
and automobile; and (c) other claims. Unless otherwise noted, this background paper is 
exclusively limited to CIGA’s obligations for workers’ compensation claims.  
 
CIGA obtains the funds to pay its covered claims through assessments (technically, “premium”) 
charged to member companies, as well as releases special statutory deposits previously placed 
with the state by the insolvent carriers, distributions from the insolvent carriers’ estates (to 
include reinsurance collections), and investment income. Assessed member insurers are 
permitted to recoup their CIGA payments by adding a surcharge to their workers’ compensation 
policies.  

CIGA’s assessments are based on the amount of net written premiums paid by employers.  To 
the extent that the net written premium is reduced by large deductibles, CIGA collections from 
assessments are also reduced.  Self-insureds also pay a deposit assessment to the security 
fund, which is determined based on their required deposit amount and their credit worthiness.  
CIGA could administer the separate USL&H account as a separate and unique fund. The 
assessments would be based on US L &H employers to cover this fund. 

 

CHSWC Recommendations 

CHSWC recommends  
 

�� That the Legislature consider creating a separate U.S. L & H guaranty account to be 
administered by CIGA. 

�� That the guaranty fund be used prospectively 
�� That a cap be included in the initial assessment 
�� That the assessment be passed on to USL&H insured employers only. 
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Attachment B 

 
ENGROSSED SENATE BILL 6158 

_____________________________________________ 
AS AMENDED BY THE HOUSE 

 
Passed Legislature - 2004 Regular Session 

 
State of Washington 58th Legislature   2004 Regular Session 

 
By Senators Prentice, Benton and Winsley 

 
Read first time 01/14/2004. Referred to Committee Financial Services, 
Insurance & Housing. 
 
 
 
 
1 AN ACT Relating to the Washington insurance guarantee association 
2  act; and creating a new section. 
 
 
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 
 
 
4  NEW SECTION. Sec. 1. The legislature finds that the consumers who 

5  purchase workers' compensation insurance from the private marketplace 

6  in Washington are not protected from the insolvency and liquidation of 

7  these insurers. The legislature further finds that it is in the best 

8  interest of the citizens of this state to provide a mechanism to 

9  protect these policyholders from the insolvency of their insurers. The 

10 insurance commissioner shall study the impact of covering workers' 

11 compensation policies purchased on the commercial market under the 

12 Washington guarantee association. 

13  The insurance commissioner shall study and develop recommendations 

14 regarding the following: 

15  The impact and effectiveness of covering longshore and harbor 

16 workers' compensation act insurance, as defined in 33 U.S.C. Sec. 901 

17 et seq., under the Washington guarantee association. In the conduct of 

18 this study, the insurance commissioner shall consult with appropriate 

19 state agencies; United States longshore and harbor workers' 

1 compensation act insurers; insurance carriers; insurance agents and 

2 brokers; organized labor; the United States longshore and harbor 



CHSWC Issue Paper on US Longshore and Harbor WC Market in California 
 

 - 35 - April 25, 2005 

3 workers' compensation act assigned risk plan; and maritime employers. 

4 The department of labor and industries shall consult with this study on 

5 an ex officio basis. 

6  The insurance commissioner also shall examine the impact of 

7 excluding from guarantee protection workers' compensation policies 

8 purchased on the commercial market for employments identified in RCW 

9 51.12.020 and the impact of excluding workers' compensation policies 

10 purchased by tribal employers and other groups affected by commercial 

11 market workers' compensation products. 

12  The insurance commissioner shall report the results of these 

13 studies to the legislature not later than December 1, 2004. 

Passed by the Senate March 9, 2004. 
Passed by the House March 3, 2004. 
Approved by the Governor March 26, 2004. 
Filed in Office of Secretary of State March 26, 2004. 

 


